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January 5, 2018 

  

To: Members of Forrester Cove Homeowners’ Association, Inc.  

 

RE: Detailed Analysis of Status of Privacy Fence Adjacent Miller Road 

 

At the annual meeting on March 2, 2017 the Forrester Cove Homeowners’ Association (HOA) 

was asked to look into issues surrounding the ownership, repair, and replacement of the privacy 

fence that boarders Miller Road and six lots (lots 44-49) of Forrester Cove.  The Board consulted 

with various attorneys on this matter, and this past summer hired a law firm to conduct legal 

research into the fence issue.  The Board conducted extensive research on this matter and 

concluded that the privacy fence is owned by the lot owners onto which the privacy fence is 

located and these owners bear the cost of maintenance, repair and replacement of the privacy 

fence. 

 

The HOA also does not own an easement for the fence.  The HOA does not own any property, 

but does have two easements (one for the sign on lot 51 and one for the sign on lot 1) within the 

subdivision.  The roads in the subdivision  – Grave Vine Court, Plum Creek Lane, Hickory 

Hollow Court – along with their islands are all owned by Greenville County and not the HOA. 

 

The fence along Miller Road is an improvement to these six lots and must be maintained by the 

six lot owners as per the Declarations, the same way any other structure in Forrester Cove must 

be maintained by the lot owner who owns the structure.  Any alteration to the fence must be 

approved first by the Architectural Committee.  The present detailed explanation of the Board’s 

conclusions and copies of the legal research are available on the website of Chastine Property 

Management http://www.chastinepm.com/page/19769~740288/Forrester-Cove-HOA, and on the 

Forrester Cove Facebook page.  Further, the present summary and the associated legal research is 

being distributed to those on the Forrester Cove email list, and will be put into the records of the 

Secretary of the HOA for future review when requested.  A shorter letter was mailed to the 

members of the HOA in January 2018 that summarizes the present findings.  The present letter 

and attached reference materials are not being mailed to the HOA members due to their size.              

  

In order to own real property (land) or rights in real property there must be something in writing, 

and to perfect such interests it must be recorded in the Greenville County register of deeds.  The 

Declaration and Bylaws that govern the rules of the HOA do not mention this fence, and upon 

meeting with the six lot owners and talking with other residents of the community there is 

nothing in existence in writing that directs the HOA to maintain this fence.  In looking at the 

recorded plats and closing surveys, the fence is located about 2 feet from the border between the 

six lots and the right of way of Miller road.  Miller road is owned by the County of Greenville 

and their ownership extends all the way to the six lots.  The HOA does not own any land.  The 

HOA does not own the fence because the HOA is not an adjoining landowner to the 6 lots and 

the fence is completely on the property of the 6 lots (“A fence located on the common boundary 

is a fixture and the adjoining landowners are tenants in common as to the fence.  Gibson v. 

Vaughn, 18 S.C.L. 389 (1831).   

 

http://www.chastinepm.com/page/19769~740288/Forrester-Cove-HOA
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The HOA owns two easements (one for the sign on lot 51 and one for the sign on lot 1) that are 

both in writing and are both recorded in the public records.  The roads in the subdivision  – 

Grape Vine Court, Plum Creek Lane, Hickory Hollow Court – along with their islands are all 

owned by Greenville County through a dedication that was likewise recorded in the public 

records.  The HOA and the 6 lots do not share a common boundary because the 6 lots boarder 

land owned by the county of Greenville.  “The common boundary is the property of both, and 

where a fixture is put on it by the labor of both, they are, as to it, tenants in common.”  Gibson v. 

Vaughn. The fence is a fixture put completely onto the land of the 6 lot owners, and the HOA 

does not share a common boundary with the 6 lot owners and therefore does not own the fence.   

 

 

In order for the HOA to have the right to place or maintain a fence on someone’s property, the 

HOA must have an easement for this fence.  An easement may be an express easement (created 

by deed, contract or other written instrument) or an implied easement (South Carolina recognizes 

an implied easement by prior use, and an implied easement by necessity).  Boyd v. Bellsouth 

Telephone Telegraph Co., Supreme Court of South Carolina 2006).  An express easement should 

be recorded in the public records.  There is no written easement between the HOA and the six lot 

owners for this fence, and there is no recorded easement for the fence.   

 

It was argued to the HOA that the HOA does in fact have an express easement for the fence and 

this express easement can be found in Article IV and Article VII Section 3 Paragraph (h) of the 

Declarations which give the HOA the right to enter property to repair property that is not 

properly repaired by the lot owner, and to perform any function at their discretion for such 

purpose as necessary for the general benefit of the property owners.  However, for an express 

easement to exist, the writing must describe the scope, the location, and the dimensions of the 

easement (Creating Easements in South Carolina, www.realestatelawyers.com).   These sections 

of the Declaration do not even say the word “fence” and do not identify any location or 

dimensions where the easement would be located.  They relate to the HOA’s right to enter your 

property to fix things you fail to fix, and to spend money and stop spending money on anything 

in the determination of the HOA at their discretion that would benefit the community. In 

contrast, the express easements the HOA own for the two signs do in fact say they are for signs, 

and give the lot locations of the easements, and give the dimensions of the easements on the lots.  

Attorney’s the board consulted and paid for are of the opinion an express easement for the fence 

is not present in the declarations. 

 

Further, it was brought to the board’s attention that various closing surveys recorded in the 

Greenville County register of deeds identify the fence.  For example, a closing survey dated 

October 29, 1996 on lot 48; and a closing survey dated November 11, 1997 on lot 47 show the 

fence and its location on these lots and identify it as a “8’ wood S/D fence” and “Subdivision 8’ 

Wooden Privacy Fence.”  These surveys were both executed by Site Design, Inc. who is still in 

business today.  The Board contacted Site Design, Inc. and spoke with them about these two 

surveys to see if they knew whether the HOA owned this fence.  In speaking with the company 

that prepared these surveys they indicated that as surveyors they can tell you what is on your 

property and where it is located, but they do not express any opinion as to ownership of anything 

on the property.   They stated the description on the surveys was that they saw a wooden fence 

that wrapped around a portion of the subdivision.  Site Deisgn, Inc. that prepared these two 
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surveys told us that they are not saying that the HOA owns this fence.  Further, an express 

easement must be signed by both parties. (https://www.justia.com/ real-estate/docs/ 

easements.html).  The HOA did not sign either of these two surveys, and in fact the one survey 

dated October 29, 1996 predates even the creation of the HOA which was incorporated on June 

26, 1997.   

 

An easement in gross is an easement that benefits a person or entity rather than a parel of land.  

(https://www.justia.com/ real-estate/docs/ easements.html).  An easement in gross cannot be 

implied.  Id.  Further, even if an easement in gross were present, under South Carolina law an 

easement in gross is a mere personal privilege to use the land of another and is incapable of 

transfer and is not assignable or inheritable.  (Springob v. Farrar, South Carolina Court of 

Appeals, 1999).  The HOA was not formed until June 26, 1997, and assuming the fence was built 

before that date, it would be impossible for an easement in gross to pass to the HOA since the 

HOA was formed after the easement in gross would have been created.    

 

It is possible under South Carolina law to have an implied easement, and such an easement need 

not be in writing.  An implied easement can be an easement appurtenant in which one parcel of 

land benefits another.  (https://www.justia.com/ real-estate/docs/ easements.html).  The HOA 

cannot have an easement appurtenant because as stated the HOA does not own any land.   

Another element necessary for an easement implied by prior use is that the prior use was 

necessary in that there could be no other reasonable mode of enjoying the dominant tenement 

without the prior use.  (Boyd v. Bellsouth Telephone Telegraph Company, Supreme Court of 

South Carolina, 2006).  In our instance, it is not necessary for the fence to be present for the 

HOA because there is no land that the HOA has that requires a fence to exist so that the HOA 

can make reasonable use of this land.  If the sign easements are argued to be a dominant 

tenement, then its not necessary for a fence to be present in order for the HOA to be able to put a 

sign on the sign easements.  An easement by necessity in South Carolina in addition to requiring 

land to be owned by the HOA also requires an element of necessity.  Id.  The same analysis 

applies here.  The HOA does not have an implied easement in the fence.     

 

It is also possible in South Carolina to have a prescriptive easement.  This type of easement is 

often referred to as adverse possession where you can acquire ownership of the property of 

another if certain circumstances are met.  However, the circumstances of the fence do not give 

rise to a prescriptive easement for the HOA.  “It is well-established that evidence of permissive 

use defeats the establishement of a prescriptive easement because use that is permissive cannot 

also be adverse.  Any use of property which is not hostile or adverse to the interests or title of the 

property owner cannot ripen into a prescriptive right.”  (Simmons v. Berkeley Electric 

Cooperative, Supreme Court of South Carolina, 2016).  In our case, upon meeting with the six 

lot owners, they all want the fence to be present and requested the HOA fix the fence and pay for 

the fence.  I was asked by one of the lot owners to repair boards that had peeled off of the fence.  

None of the 6 owners wanted the fence removed or requested the HOA not pay for the fence.  As 

such, a prescriptive easement for the fence cannot exist because the actions of the HOA to fix 

and maintain the fence are with the permission, and in fact at the request, of the 6 lot owners.    
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It was also mentioned that since the HOA paid in the past to have the fence repaired that the 

HOA was therefore required to continue to pay to have the fence repaired in the future.  The six 

lot owners indicated that Duke Power is responsible for cutting back and maintaining trees on 

their lots that grow into the fence.  It is clear that the HOA has paid to maintain the fence in the 

past (for example a few year ago paying the cost of staining the fence), and some of our 

investigation revealed that at times in the past the cost of repair was split between the HOA and 

the owner of the lot onto which the fence rests (as one example the HOA paid for an insurance 

deductable of the lot owner’s insurance policy to fix the fence).  The HOA is not under a duty to 

continue to pay for a fence that the HOA has now discovered they have no obligation to 

maintain.  If one cuts their neighbor’s grass for 20 years thinking that it belong to him only to 

discover that the grass being cut in fact belongs to the neighbor, the land that was being cut does 

not all of a sudden belong to the person who is cutting it.  Likewise, the person who is cutting it 

is not required by the neighbor to keep cutting this grass into the future.  The HOA is not 

required to continue to pay for this fence even if they did so in the past.   

 

One interesting case that was discovered in conducting the legal research into this issue was 

Hayes v. Tompkins, 287 S.C. 289, Court of Appeals of South Carolina, 1985 in which an implied 

easement was found to exist that benefited the land of lot owner A over the land of lot owner B. 

A gravel road ran across the land of lot owner B and lot owner A could not get to the main road 

unless he traveled over the gravel road of lot owner B.  In granting lot owner A an implied 

easement, the court required lot owner A to pay for 1/3 the cost of maintaining the gravel road, 

and required lot owner B to pay for 2/3 of the cost of maintaining the gravel road.  This split in 

the cost of maintaining the road was because both lot owner A and lot owner B actually used the 

gravel road.  In our case, even if an implied easement is found for the fence, it would be the case 

that the HOA and the six lot owners have to share in the cost of maintaining the fence because 

both the HOA would use the fence and the 6 lot owners would use the fence.  The 6 lot owners 

use the fence for privacy for their back yards, they tie their side fences into the privacy fence, 

and they use the fence to block access to their back yards.  The HOA would use the fence to 

form a partial boundary to the perimeter of the subdivision lots.  As such, even if an implied 

easement is present, which is not, it would be the case that the cost for maintaining and replacing 

the fence would be shared between the HOA and the 6 lot owners. 

 

 

The board consulted with our management company Chastine Property Management on this 

issue who manages other subdivisions that have fences.  Chastine Property Management is of the 

opinion that the fence belongs to the lot owners onto which the fence is located.  The law firm 

that we hired conducted legal research into this matter and reviewed the HOA’s legal documents, 

public records, South Carolina law, and South Carolina case law and could find nothing that says 

the HOA is required to maintain this fence.  Many lots in Forrester Cove have fences installed on 

them.  The fence along Miller Road is an improvement to these six lots and must be maintained 

by the six lot owners as per the Declarations, the same way any other structure in Forrester Cove 

must be maintained by the lot owner who owns the structure.  Any alteration to the fence must be 

approved first by the Architectural Committee.          
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Sincerely, 

 

Neal P Pierotti 
 
Neal P Pierotti 

 

President and Board of Directors for Forrester Cove Homeowners’ Association, Inc. 


